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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  45 

Independent  Contractors 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Department  of 
Labor. 

ACTION:  Final  rule. 

summary:  This  final  rule  sets  forth 
procedures  and  requirements  for  the 
identification  of  independent 
contractors  performing  services  or 
construction  at  mines  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977.  The 
rule  will  facilitate  implementation  of 
MSHA's  enforcement  policy  of  holding 
independent  contractors  responsible  for 
violations  committed  by  them  or  their 
employees.  Under  the  final  rule, 
independent  contractors  may  obtain  an 
MSHA  identification  number  by  filing 
certain  information.  Procedures  are  also 
provided  for  service  of  documents  upon 
independent  contractors.  Persons  who 
operate,  control  or  supervise  mines  are 
required  to  maintain  certain  information 
for  each  independent  contractor  at  their 
mine. 

EFFECTIVE  DATE:  July  31, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roy  L.  Bernard,  Deputy  Administrator, 
Metal  and  Nonmetal  Safety  and  Health. 
Room  701,  or  Joseph  A.  Lamonica, 

Deputy  Administrator,  Coal  Mine  Safety 
and  Health,  Room  830,  Ballston  Tower 
No.  3,  4015  Wilson  Boulevard,  Arlington, 
Virginia  22203,  phone:  (703)  235-1661: 
235-1140. 

SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  Background 

A.  General  Discussion 

The  Federal  Mine  Safety  and  Health 
Amendments  Act  of  1977,  Pub.  L.  95-164, 
amended  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  Pub.  L.  91-173 
(Coal  Act)  and  repealed  the  Metal  and 
Nonmetallic  Mine  Safety  Act,  Pub.  L.  89- 
577  (Metal  Act).  The  resulting  law,  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Act),  applies  to  all  coal  and  other 
(metal  and  nonmetal)  mines. 

The  Coal  Act  definition  of  “operator" 
was  “any  owner,  lessee,  or  other  person 
who  operates,  controls,  or  supervises”  a 
mine.  The  1977  Act  added  to  this 
definition  “.  .  .  any  independent 
contractor  performing  services  or 
construction”  at  a  mine.  This 
amendment  to  the  definition  of 
“operator"  made  it  clear  that 
independent  contractors  performing 


services  or  construction  at  mines  are 
subject  to  the  Act.  Several  factors  have 
made  the  implementation  of  this 
provision  a  difficult  task  for  the  Mine 
Safety  and  Health  Administration 
(MSHA).  For  example,  independent 
contractors  vary  in  size,  the  type  of 
work  performed  and  the  time  spent 
working  at  mine  sites.  They  may  be 
prime  contractors  or  subcontractors. 
They  may  be  engaged  in  every  type  of 
work  from  major  new  mine  construction 
to  minor  repair  to  some  phases  of 
minerals  production.  They  may  do  all 
their  work  at  mines,  or  they  may  work  at 
a  mine  for  one  time  only.  Independent 
contractors  may  also  move  from  mine  to 
mine  and  may  even  be  present  at 
several  mines  at  once. 

Based  upon  review  of  the  legislative 
history  of  the  1977  Act  and  relevant  case 
law,  which  were  thoroughly  discussed  in 
the  preamble  to  the  proposed  rule, 

MSHA  determined  that  it  had  broad 
discretion  to  define  the  respective 
compliance  responsibilities  of  owners, 
lessees  or  other  persons  who  operate, 
control  or  supervise  mines  (production- 
operators)  and  independent  contractors 
working  at  mines.  MSHA’s  original 
approach  was  to  develop  a  regulation 
that  would  generally  define  how  this 
enforcement  flexibility  would  be 
exercised  with  respect  to  independent 
contractors.  Rulemaking  was  begun  by 
developing  a  draft  proposed  rule  and 
circulating  the  draft  for  comment  to 
persons  known  to  be  interested.  A 
notice  announcing  the  availability  of  the 
draft  proposal  was  published  in  die 
Federal  Register  on  October  31, 1978  (43 
FR  50716).  Several  important  issues 
were  raised  by  the  more  than  75  persons 
and  organizations  who  commented  on 
the  draft  proposal.  As  a  result,  changes 
in  the  draft  were  made  before  it  was 
published  in  the  Federal  Register  as  a 
proposed  rule  on  August  14, 1979  (44  FR 
47746). 

A  series  of  public  hearings  was 
announced  on  September  14, 1979,  in  the 
Federal  Register  (44  FR  54540),  and  the 
hearings  were  conducted  between 
October  11  and  October  30, 1979.  The 
comments  and  testimony  concerning  the 
proposed  rule  have  in  large  part 
persuaded  MSHA  to  reevaluate  its 
original  approach  to  the  problem.  The 
final  rule  responds  directly  to  many  of 
the  concerns  raised  during  the  comment 
period. 

B.  Draft  and  Proposed  Rules 

MSHA's  general  approach  in  the  draft 
and  proposed  rules  was  to  provide  for 
the  identification  of  certain  independent 
contractors  as  operators  based  upon 
criteria  and  guidelines  set  forth  in  the 
rule.  The  criteria  and  guidelines  were  to 


have  been  applied  on  a  job-by-job  basis. 
Each  independent  contractor  identified 
as  an  operator  pursuant  to  the  proposed 
rule  would  then  have  been  held 
responsible  for  compliance  with  the  Act, 
standards  and  regulations  with  respect 
to  its  activities  at  that  particular  mine. 

At  those  mines  where  an  independent 
contractor  performing  work  had  not r 
been  identified  as  an  operator  under  the 
proposed  criteria  and  guidelines,  the 
independent  contractor  would  generally 
not  have  been  cited  for  violations. 

There  were  several  considerations 
which  prompted  MSHA  to  propose  this 
approach.  There  was  concern  over  the 
possible  fragmentation  of  safety  and 
health  responsibilities  between  the 
production-operator  and  independent 
contractors,  particularly  those 
performing  short-term  or  intermittent 
work  on  mine  property.  There  was  also 
concern  that  many  small  contractors 
who  only  performed  occasional  mine- 
related  work  would  be  unable  to 
respond  as  effectively  as  production- 
operators  to  the  responsibilities  imposed 
under  the  1977  Act. 

II.  Discussion  of  the  Final  Rule 

During  the  course  of  the  rulemaking 
process,  MSHA  has  been  persuaded  that 
the  interest  of  miner  safety  and  health 
will  be  best  served  by  placing 
responsibility  for  compliance  with  the 
Act,  standards  and  regulations  upon 
each  independent  contractor.  Thus,  as  a 
general  rule,  MSHA  will  issue  citations 
and,  where  appropriate,  orders  to 
independent  contractors  for  violations 
of  the  Act,  standards  and  regulations 
committed  by  them  and  their  employees. 
This  policy  is  based  on  the  1977  Act’s 
definition  of  “operator,"  and  the  final 
rule  does  not  restate  or  interpret  that 
provision. 

However,  as  was  fully  discussed  in 
the  preambles  to  the  draft  and  proposed 
rules,  the  legislative  history  to  the 
revised  definition  and  the  case  law 
make  it  clear  that  the  production- 
operator  remains  ultimately  responsible 
for  the  safety  and  health  of  persons 
working  at  the  mine.  As  a  result,  in 
appropriate  circumstances  MSHA  may 
take  enforcement  action  against  the 
production-operator  for  violations 
involving  an  independent  contractor. 
Although  the  final  rule  does  not  address 
the  circumstances  under  which 
production-operators  should  be  held 
jointly  or  severally  liable  for  violations 
involving  independent  contractors, 
MSHA  will  be  issuing  enforcement 
guidelines  in  conjunction  with  this  rule 
which  will  discuss  this  issue.  These 
guidelines  are  summarized  in  Section  IV 
of  this  preamble  and  published  in  full  in 
Appendix  A  following  the  final  rule. 
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The  purpose  of  the  final  rule  is  to 
facilitate  implementation  of  MSHA’s 
enforcement  policy  of  holding 
independent  contractors  responsible  for 
violations  of  the  Act,  standards  and 
regulations  committed  by  them  or  their 
employees.  At  the  same  time,  MSHA 
has  endeavored  to  minimize  the 
paperwork  and  other  burdens  normally 
associated  with  integrating  a  new 
category  of  persons  into  a  regulatory 
program. 

Under  the  final  rule,  independent 
contractors  may  voluntarily  obtain  an 
MSHA  identification  number  by 
submitting  to  MSHA  the  contractor's 
trade  name  and  business  address;  a 
telephone  number;  an  estimate  of  the 
annual  hours  worked  by  the  contractor 
on  mine  property  for  the  previous 
calendar  year;  and  an  address  of  record 
for  service  of  documents  upon  the 
contractor.  The  independent 
contractor’s  address  of  record  may  be 
the  same  as  the  business  address  or  any 
other  address  designated  by  the 
contractor.  This  information  should  be 
submitted  to  the  District  Manager  in  the 
MSHA  District  where  the  independent 
contractor  is  located.  No  special  form  is 
required  for  submitting  the  information. 
Each  independent  contractor  will  be 
assigned  only  one  identification  number. 
Accordingly,  each  independent 
contractor  should  apply  for  an 
identification  number  only  once  and  at 
only  one  MSHA  District  Office,  even 
though  some  independent  contractors 
may  be  located  in  more  than  one  MSHA 
District. 

MSHA  identification  numbers 
assigned  to  independent  contractors  will 
be  permanent  and  will  be  used  in 
citations,  orders  and  documents 
involving  independent  contractors. 
Independent  contractors  are  encouraged 
to  obtain  an  MSHA  identification 
number  to  assure  that  independent 
contractors  are  promptly  informed  of 
any  enforcement  or  other  actions  taken 
by  MSHA  involving  the  independent 
contractor  and  to  assist  MSHA  in 
efficiently  incorporating  them  into  the 
administration  of  the  Act.  Any 
independent  contractor  performing  work 
at  a  mine  who  does  not  have  an  MSHA 
identification  number  will  be  assigned 
one  by  the  appropriate  District  Manager 
following  the  first  occasion  MSHA 
enforcement  action  is  taken  involving 
the  independent  contractor. 

The  final  rule  also  requires  minor 
recordkeeping  by  production-operators. 
Production-operators  are  required  to 
maintain  at  the  mine  a  written  summary 
of  information  concerning  each 
independent  contractor  present.  The 
information  required  is  the  trade  name, 


business  address  and  telephone  number 
of  each  independent  contractor;  a  brief 
description  of  the  nature  of  the  work  to 
be  performed  by  each  contractor, 
including  where  at  the  mine  the  work  is 
to  be  performed;  each  contractor's 
MSHA  identification  number,  if  any;  and 
each  independent  contractor's  address 
of  record.  This  information  is  required 
by  the  rule  to  be  provided  to  the 
production-operator  in  writing  by  the 
independent  contractor.  MSHA  will  rely 
on  this  independent  contractor 
information  for  inspection  and 
enforcement  purposes  and  it  must  be 
made  available  by  the  production- 
operator  to  any  MSHA  inspector  upon 
request. 

Procedures  for  service  of  citations, 
orders  or  other  documents  by  MSHA 
upon  independent  contractors  are  also 
set  forth  in  the  final  rule.  MSHA  may 
complete  service  by  hand  delivering 
citations,  orders  or  documents  involving 
the  independent  contractor  to 
supervisory  personnel  of  the 
independent  contractor.  Under  the  rule, 
MSHA  may  also  complete  service  of 
documents,  including  citations  and 
proposed  civil  penalty  assessments  by 
mailing  the  documents  to  the 
independent  contractor’s  address  of 
record. 

III.  Discussion  of  Major  Comments  and 
Changes 

Commenters  objected  both  to  the 
general  approach  of  categorizing  only 
certain  contractors  as  “operators”  and 
to  the  specific  criteria  and 
considerations  proposed  to  determine 
whether  an  independent  contractor 
would  be  identified  as  an  operator 
under  the  proposed  rule.  The  proposed 
criteria  would  have  required  the 
contractor  to  be  independent  of  the 
production-operator  and  to  have 
effective  control  over  an  area  of  the 
mine  while  performing  the  work.  In 
evaluating  whether  the  “control” 
criterion  was  satisfied,  MSHA  would 
have  considered  whether  the 
independent  contractor  was  engaged  in 
“major  work”  and  had  a  "continuing 
presence”  at  the  mine.  Commenters 
argued  that  functional  control  by  the 
independent  contractor  over  the  work 
being  performed  and  over  the 
contractor’s  employees  should  be  the 
primary  criterion.  They  also  argued  that 
such  functional  control  was  by 
definition  characteristic  of  all 
independent  contractors.  Commenters 
also  objected  to  the  consideration  of 
“major  work”  and  “continuing 
presence”  as  irrelevant  and  arbitrary. 

The  commenters’  analysis  of  the 
concept  that  independent  contractors 
are  generally  in  the  best  position  to 


prevent  safety  and  health  violations  in 
the  course  of  their  own  work,  and  to 
abate  those  violations  that  may  occur, 
has  persuaded  MSHA  that  holding  all 
independent  contractors  responsible  for 
their  violations  will  in  the  majority  of 
instances  improve  the  overall  safety  and 
health  of  miners.  MSHA  has  concluded 
that  a  regulation  that  would  distinguish 
some  contractors  from  others  in 
formulating  a  comprehensive 
enforcement  scheme  could,  at  this  time, 
be  overly  complex,  imprecise  and  lead 
to  arbitrary  decisions  that  would  not 
promote  the  safety  and  health  of  miners. 
Therefore,  MSHA  believes  that 
enforcement  decisions  should  be  made 
on  the  basis  of  the  facts  pertaining  to 
each  particular  case,  at  least  until 
MSHA  gains  more  experience  with 
independent  contractors  under  the  Act. 
Independent  contractors  and 
production-operators  will  have  notice  of 
their  compliance  responsibilities  through 
this  final  rule  and  through  enforcement 
guidelines  which  will  be  made  available 
to  all  interested  persons.  The 
enforcement  guidelines  will  be  used  by 
inspectors  as  guidance  in  making 
individual  enforcement  decisions. 

Several  commenters  objected  to  the 
filing  procedures  of  the  proposed  rule. 
Under  the  proposal,  both  the 
independent  contractor  and  the 
production-operator  would  be  required 
to  submit  certain  information  to  the 
District  Manager  prior  to  the 
performance  of  work  at  the  mine  by  the 
independent  contractor.  The  proposed 
information  requirements  related  to  the 
independent  contractor's  identity  and 
the  type  of  work  to  be  performed  by  the 
independent  contractor.  This 
information  would  have  formed  the 
basis  for  the  District  Manager’s  decision 
whether  to  identify  the  independent 
contractor  as  an  operator.  Commenters 
maintained  that  these  pre-work  filing 
procedures  would  be  too  cumbersome  to 
meet  the  needs  of  production-operators 
and  independent  contractors.  For 
example,  several  commenters  indicated 
that  the  proposed  filing  requirements 
could  not  be  satisfied  when  emergency 
work  at  the  mine  needed  to  be  done  by 
an  independent  contractor.  Other 
commenters  argued  there  would  be  such 
a  large  number  of  production-operators 
and  independent  contractors  filing  under 
the  proposed  procedures  that  the 
decision  whether  to  identify  an 
independent  contractor  as  an  operator 
would  not  be  timely. 

To  remedy  this  problem,  some 
commenters  suggested  that  independent 
contractors  could  register  at  mine  sites 
prior  to  performing  their  work,  making 
the  necessary  identifying  information 
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available  to  MSHA  and  avoiding  the 
proposed  filing  procedures.  As 
discussed  in  the  summary  of  the  final 
rule,  MSHA  has  implemented  this 
suggestion  by  requiring  production- 
operators  to  keep  a  register  of  basic 
information  concerning  independent 
contractors  at  the  mine  and  by 
permitting  a  voluntary  one-time  filing 
procedure  for  independent  contractors 
who  wish  to  receive  an  MSHA 
identification  number.  The  mandatory 
prework  filing  requirements  of  the 
proposal  have  been  deleted  from  the 
final  rule. 

The  assessment  of  civil  penalties 
against  independent  contractors  was 
also  discussed  in  the  proposal,  and 
MSHA  solicited  comments  on  how  to 
evaluate  the  size  of  independent 
contractors.  As  indicated  in  the 
proposal,  MSHA  believes  the  size  of  an 
independent  contractor  is  most  logically 
evaluated  in  terms  of  annual  hours 
worked  at  mines.  No  other  practical 
suggestions  for  measuring  the  size  of 
independent  contractors  were  received 
and  commenters  did  not  object  to  this 
approach.  Therefore,  under  the  final 
rule,  when  independent  contractors  are 
assigned  identification  numbers  they 
will  be  required  to  provide  MSHA  with 
an  estimate  of  the  annual  hours  worked 
on  mine  property  in  the  previous 
calendar  year,  or  in  the  instance  of  a 
business  operating-less  than  one  year, 
prorated  to  an  annual  basis.  This 
information  will  form  the  basis  for 
determining  an  independent  contractor’s 
size  for  purposes  of  civil  penalty 
assessments. 

IV.  Enforcement  Guidelines 

MSHA’s  enforcement  policy  will  be  to 
issue  citations  and,  where  appropriate, 
orders  to  independent  contractors  for 
violations  of  the  Act,  standards  and 
regulations  committed  by  them  and  their 
employees.  The  Act  also  makes  each 
owner,  lessee  or  other  person  who 
operates,  controls  or  supervises  a  mine 
responsible  for  compliance  with  the  Act, 
standards  and  regulations.  With  respect 
to  violations  involving  an  independent 
contractor,  it  may  be  appropriate  to  take 
enforcement  action,  either  jointly  or 
severally,  against  the  production- 
operator  when  the  production-operator 
by  either  an  act  or  omission  has 
contributed  to  the  occurrence  or 
continued  existence  of  the  violations. 
This  general  enforcement  policy  is  fully 
supported  by  the  Act  and  case  law. 
Enforcement  guidelines  consistent  with 
this  general  enforcement  policy  will  be 
issued  by  MSHA  concurrently  with  this 
final  rule  and  made  available  to 
interested  and  affected  persons.  The 
guidelines,  published  in  Appendix  A 


following  the  rule,  will  be  issued  to  the 
MSHA  District  Managers  and  address 
MSHA's  general  enforcement  policy 
with  respect  to  independent  contractors 
and  30  CFR  Part  41  (Notification  of  Legal 
Identitiy),  Part  48  (Training  and 
Retraining  of  Miners)  and  Part  50 
(Notification,  Investigation,  Reports,  and 
Records  of  Accidents,  Illnesses, 
Employment,  and  Coal  Production  in 
Mines).  Briefly,  these  enforcement 
guidelines  provide  that  MSHA  will  not 
require  independent  contractors  to  file 
notice  of  legal  identity  under  Part  41, 
since  this  final  rule  provides  another 
means  for  making  this  information 
available  to  MSHA.  Under  Part  48, 
MSHA  will  require  that  independent 
contractors  and  their  employees  be 
trained  in  accordance  with  that 
standard.  However,  these  enforcement 
guidelines  will  allow  independent 
contractors  to  comply  with  the  training 
standard  in  the  manner  most  suitable  for 
their  size  and  type  of  business  by 
making  arrangements  to  have  their 
employees  trained  under  an  existing 
approved  plan  or  filing  and  adopting 
their  own  plan.  In  accordance  with  the 
defined  terms  in  Part  48  and  previous 
enforcement  guidelines,  surface 
construction  workers  and  shaft  and 
slope  workers  are  not  covered  by  Part 
48.  The  independent  contractor 
enforcement  guidelines  for  Part  50 
provide  that  independent  contractors 
are  required  to  fulfill  the  requirements  of 
that  regulation.  In  order  to  assure 
accurate  reporting  and  avoid 
duplication,  it  will  be  important  for 
production-operators  and  their 
independent  contractors  to  carefully 
coordinate  these  reporting 
responsibilities. 

V.  Drafting  Information 

The  principal  persons  responsible  for 
preparation  of  this  final  rule  are  Frank 
A.  White,  Office  of  Standards, 
Regulations  and  Variances,  Mine  Safety 
and  Health  Administration;  Edward  P. 
Clair  and  Edward  C.  Hugler,  Division  of 
Mine  Safety  and  Health,  Office  of  the 
Solicitor,  Department  of  Labor. 

VI.  Regulatory  Analysis 

It  has  been  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  the  preparation  of  a 
regulatory  analysis  under  Executive 
Order  No.  12044,  or  the  Department  of 
Labor's  final  guidelines  for 
implementation  of  the  Executive  Order 
(44  FR  5570,  January  28, 1979). 

& 


Dated:  June  23, 1980. 

Robert  B.  Lagather, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

1.  A  new  Part  45  is  added  to 
Subchapter  G,  Chapter  I,  Title  30  Code 
of  Federal  Regulations  as  set  forth 
below: 

SUBCHAPTER  G— FILING  AND  OTHER 
ADMINISTRATIVE  REQUIREMENTS 

PART  45— INDEPENDENT 
CONTRACTORS 

Sec. 

45.1  Scope  and  purpose. 

45.2  Definitions. 

45.3  Identification  of  independent 
contractors. 

45.4  Independent  contractor  register. 

45.5  Service  of  documents;  independent 
contractors. 

45.6  Address  of  record  and  telephone 
number;  independent  contractors 

Authority:  Secs.  3(d)  and  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173  as  amended  by  Pub.  L.  95-164,  91  Stat. 
1290,  83  Stat.  803  (30  U.S.C.  802(d)  and  957). 

§  45.1  Scope  and  purpose. 

Note:  This  part  sets  forth  information 
requirements  and  procedures  for  independent 
contractors  to  obtain  an  MSHA  identification 
number  and  procedures  for  service  of 
documents  upon  independent  contractors. 
Production-operators  are  required  to 
maintain  certain  information  for  each 
independent  contractor  at  the  mine.  The 
purpose  of  this  rule  is  to  facilitate 
implementation  of  MSHA’s  enforcement 
policy  of  holding  independent  contractors 
responsible  for  violations  committed  by  them 
and  their  employees. 

§  45.2  Definitions. 

As  used  in  this  part: 

(a)  "Act"  means  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub.  L. 
91-173,  as  amended  by  Pub.  L.  95-164; 

(b)  "District  Manager"  means  the 
District  Manager  of  the  Mine  Safety  and 
Health  Administration  District  in  which 
the  independent  contractor  is  located; 

(c)  “Independent  contractor”  means 
any  person,  partnership,  corporation, 
subsidiary  of  a  corporation,  firm, 
association  or  other  organization  that 
contracts  to  perform  services  or 
construction  at  a  mine;  and, 

(d)  “Production-operator"  means  any 
owner,  lessee,  or  other  person  who 
operates,  controls  or  supervises  a  coal 
or  other  mine. 

§  45.3  Identification  of  independent 
contractors. 

(a)  Any  independent  contractor  may 
obtain  a  permanent  MSHA 
identification  number.  To  obtain  an 
identification  number,  an  independent 
contractor  shall  submit  to  the  District 


Federal  Register  /  Vol.  45,  No.  128  /  Tuesday,  July  1,  1980  /  Rules  and  Regulations 


44497 


Manager  in  writing  the  following 
information: 

(1)  The  trade  name  and  business 
address  of  the  independent  contractor: 

(2)  An  address  of  record  for  service  of 
documents; 

(3)  A  telephone  number  at  which  the 
independent  contractor  can  be 
contacted  during  regular  business  hours; 
and 

(4)  The  estimated  annual  hours 
worked  on  mine  property  by  the 
independent  contractor  in  the  previous 
calendar  year,  or  in  the  instance  of  a 
business  operating  less  than  one  full 
calendar  year,  prorated  to  an  annual 
basis. 

§  45.4  Independent  contractor  register. 

(a)  Each  independent  contractor  shall 
provide  the  production-operator  in 
writing  the  following  information: 

(1)  The  independent  contractor's  trade 
name,  business  address  and  business 
telephone  number; 

(2)  A  description  of  the  nature  of  the 
work  to  be  performed  by  the 
independent  contractor  and  where  at 
the  mine  the  work  is  to  be  performed; 

(3)  The  independent  contractor’s 
MSHA  identification  number,  if  any;  and 

(4)  The  independent  contractor's 
address  of  record  for  service  of 
citations,  or  other  documents  involving 
the  independent  contractor. 

(b)  Each  production-operator  shall 
maintain  in  writing  at  the  mine  the 
information  required  by  paragraph  (a)  of 
this  section  for  each  independent 
contractor  at  the  mine.  The  production- 
operator  shall  make  this  information 
available  to  any  authorized 
representative  of  the  Secretary  upon 
request. 

§  45.5  Service  of  documents;  independent 
contractors. 

Service  of  citations,  orders  and  other 
documents  upon  independent 
contractors  shall  be  completed  upon 
delivery  to  the  independent  contractor 
or  mailing  to  the  independent 
contractor's  address  of  record. 

§  45.6  Address  of  record  and  telephone 
number;  independent  contractors. 

(a)  The  address  and  telephone  number 
required  under  this  part  shall  be  the 
independent  contractor’s  official 
address  and  telephone  number  for 
purposes  of  the  Act.  Service  of 
documents  upon  independent 
contractors  may  be  proved  by  a  Post 
Office  return  receipt  showing  that  the 
documents  were  delivered  to  the 
address  of  record  or  that  the  documents 
could  not  be  delivered  to  the  address  of 
record  because  the  independent 
contractor  is  no  longer  at  that  address 


and  has  established  no  forwarding 
address;  because  delivery  was  not 
accepted  at  that  address;  or  because  no 
such  address  exists.  Independent 
contractors  may  request  service  by 
delivery  to  another  appropriate  address 
of  record  provided  by  the  independent 
contractor.  The  telephone  number 
required  under  this  part  will  be  used  in 
connection  with  the  proposed  penalty 
assessment  procedures  in  30  CFR  Part 
100. 

Note. — This  appendix  will  not  appear  in 
the  CFR. 

Appendix  A — Enforcement  Policy  and 
Guidelines  for  Independent  Contractors 

The  following  Enforcement  Policy  and 
Guidelines  will  be  issued  to  all  MSHA 
District  Managers  concurrently  with  this 
publication  of  the  final  rule,  30  CFR  45 — 
Independent  Contractors,  and  are 
published  here  to  assure  that  all 
interested  and  affected  persons  have 
notice  of  MSHA’s  enforcement  policy 
regarding  independent  contractors. 

General  Enforcement  Policy  for 
Independent  Contractors 

Effective  immediately,  the  general 
policy  of  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  to  issue 
citations  and,  where  appropriate,  orders 
to  independent  contractors  for  their 
violations  of  provisions  of  the  Act, 
standards  or  regulations  that  are 
applicable  to  independent  contractors. 
This  general  policy  is  based  on  the 
amended  definition  of  “operator”  in  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Act),  which  includes  “Independent 
contractors  performing  services  or 
construction”  at  mines. 

MSHA's  general  enforcement  policy 
regarding  independent  contractors  does 
not  change  the  basic  compliance 
responsibilities  of  production-operators. 
Production-operators  are  subject  to  all 
provisions  of  the  Act,  standards  and 
regulations  which  are  applicable  to  their 
mining  operation.  This  overall 
compliance  responsibility  of  production- 
operators  includes  assuring  compliance 
with  the  standards  and  regulations 
which  apply  to  the  work  being 
performed  by  independent  contractors 
at  the  mine.  As  a  result,  independent 
contractors  and  production-operators 
both  are  responsible  for  compliance 
with  the  provisions  of  the  Act,  standards 
and  regulations  applicable  to  the  work 
being  performed  by  independent 
contractors. 

This  “overlapping”  compliance 
responsibility  of  independent 
contractors  and  production-operators 
means  that  there  may  be  circumstances 
in  which  it  is  appropriate  to  issue 
citations  or  orders  to  both  the 


independent  contractor  and  the 
production-operator  for  a  violation. 
Enforcement  action  against  production- 
operators  for  violations  involving 
independent  contractors  is  ordinarily 
appropriate  in  those  situations  where 
the  production-operator  has  contributed 
to  the  existence  of  a  violation,  or  the 
production-operator's  miners  are 
exposed  to  the  hazard,  or  the 
production-operator  has  control  over  the 
existence  of  the  hazard.  Accordingly,  as 
a  general  rule,  a  production-operator 
may  be  properly  cited  for  a  violation 
involving  an  independent  contractor:  (1) 
when  the  production-operator  has 
contributed  by  either  an  act  or  an 
omission  to  the  occurrence  of  a  violation 
in  the  course  of  an  independent 
contractor’s  work,  or  (2)  when  the 
production-operator  has  contributed  by 
either  an  act  or  omission  to  the 
continued  existence  of  a  violation 
committed  by  an  independent 
contractor,  or  (3)  when  the  production- 
operator’s  miners  are  exposed  to  the 
hazard,  or  (4)  when  the  production- 
operator  has  control  over  the  condition 
that  needs  abatement.  In  addition,  the 
production-operator  may  also  be 
required  to  assure  continued  compliance 
with  standards  and  regulations 
applicable  to  an  independent  contractor 
at  the  mine  until  the  contractor  is  fully 
able  to  assume  compliance 
responsibility. 

Initial  Enforcement  Guidelines  for 
Independent  Contractors 

Based  on  MSHA’s  general  policy  to 
include  independent  contractors  in 
enforcement  of  the  Act,  inspectors 
should  cite  independent  contractors  for 
violations,  committed  by  them  or  their 
employees,  of  provisions  of  the  Act, 
standards  or  regulations  which  are 
applicable  to  independent  contractors. 
Whether  particular  provisions  of  the 
Act,  standards  or  regulations  apply  to 
independent  contractors  or  to  the  work 
they  are  performing  will  be  apparent  in 
most  instances,  and  independent 
contractors  should  be  cited  for  their 
violations  of  such  provisions.  However, 
some  provisions  of  the  Act,  standards  or 
regulations  may  not  be  directly 
applicable  to  independent  contractors  or 
their  work.  Also,  independent  contractor 
compliance  with  certain  standards  or 
regulations  may  not  appreciably 
contribute  to  safety  or  health,  or  may 
duplicate  the  production-operator’s 
compliance  efforts.  As  such  questions 
arise,  MSHA  will  develop  enforcement 
guidelines  as  may  be  necessary  to 
specifically  define  independent 
contractor  compliance  responsibility. 

In  anticipation  of  inquiries  concerning 
the  responsibility  of  independent 
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contractors  for  compliance  with  30  CFR 
Parts  41,  48  and  50,  the  following 
guidelines  already  have  been  developed. 

1.  Filing  of  legal  identity  reports  under 
30  CFR  Part  41. 

Independent  contractors  working  at 
mines  are  not  required  to  file  legal 
identity  reports  under  Part  41.  New 
procedures  for  the  identification  of 
independent  contractors  are  provided  in 
the  new  30  CFR  Part  45 — Independent 
Contractors. 

2.  Training  of  independent  contractors 
and  their  employees  under  30  CFR  Part 
48. 

(a)  Construction  workers. 

In  accordance  with  the  defined  terms 
in  Part  48  and  previous  enforcement 
guidelines,  surface  construction  workers 
and  shaft  and  slope  workers  are  not 
covered  by  the  existing  provisions  of 
Part  48.  Accordingly,  there  is  no 
requirement  that  independent 
contractors  and  their  employees 
performing  this  type  of  construction 
work  receive  any  training,  including 
hazard  training.  Independent 
contractors  and  their  employees 
performing  construction  or  repair  of 
underground  facilities  while  the  mine  is 
operational,  however,  are  covered  by 
Subpart  A  of  Part  48.  Such  independent 
contractors  and  all  other  independent 
contractors  and  their  employees  who 
are  not  engaged  in  construction 
therefore  must  be  trained  as  discussed 
below. 

(b)  Comprehensive  training. 

The  basic  test  for  determining 

whether  any  person  at  a  mine  must  have 
comprehensive  training  in  accordance 
with  a  training  plan  approved  under  Part 
48  is  whether  such  person  will  be 
regularly  exposed  to  mine  hazards.  This 
means  that  independent  contractors  and 
their  employees  working  underground 
and  regularly  exposed  to  mine  hazards 
must  be  trained  in  accordance  with  the 
requirements  of  30  CFR  §  48.5  or  §  48.6, 
depending  on  their  experience,  and 
§  48.7  and  §  48.8.  Independent 
contractors  and  their  employees 
working  on  the  surface  and  regularly 
exposed  to  mine  hazards  must  be 
trained  in  accordance  with  the 
requirements  of  30  CFR  §  48.25  or 
§  48.26,  depending  on  their  experience, 
and  §  48.27  and  §  48.28. 

(c)  Hazard  training. 

Independent  contractors  and  their 

employees  are  also  required  to  be 
trained  in  the  hazards  at  the  mine  where 
they  are  working  in  accordance  with  a 
training  plan  approved  under  Part  48. 
This  means  that  independent 
contractors  and  their  employees  who 
are  within  the  definition  of  “miner”  as 
provided  by  §  48.2(a)(2),  must  be  trained 
in  the  hazards  at  that  mine  during  either 
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their  comprehensive  training  or,  if  not 
part  of  their  comprehensive  training, 
then  in  accordance  with  S  48.11(a) 
(underground  hazard  training)  or 
§  48.31(a)  (surface  hazard  training) 
under  an  approved  training  plan. 

(d)  Enforcement  action  for  training 
violations. 

(1)  Generally. 

An  order  should  be  issued  under 
section  104(g)  of  the  Act  to  the  direct 
employer  of  any  miner  who  has  not 
received  the  required  training  under  Part 
48.  This  means  that  a  104(g)  order 
should  be  issued  to  the  independent 
contractor  for  any  persons  who  are 
directly  employed  by  the  independent 
contractor  and  not  properly  trained. 
Similarly,  a  104(g)  order  should  be 
issued  to  the  production-operator  for 
any  untrained  persons  directly 
employed  by  the  production-operator. 

(2)  Violations  involving  production- 
operators. 

Each  production-operator  is  required 
to  have  an  approved  training  plan  under 
Part  48  and  to  comply  with  the 
provisions  of  such  approved  plan  in 
training  each  of  the  miners  employed  by 
the  production-operator.  Accordingly, 
the  production-operator  should  be 
issued  a  104(g)  order  for  any  miner(s) 
who  are  not  trained  in  accordance  with 
the  production-operator’s  approved 
plan. 

(3)  Violations  involving  independent 
contractors. 

Independent  contractors  are  not 
required  to  have  an  approved  training 
plan  under  Part  48.  Ho  wever,  as 
discussed,  independent  contractors  and 
their  employees  must  be  trained  in 
accordance  with  Part  48  as  set  forth  in 
these  guidelines.  This  means  that 
independent  contractors  may  comply 
with  these  training  requirements  by 
either  making  arrangements  to  have 
their  employees  trained  under  an 
existing  approved  training  plan  and 
program,  or  by  filing  and  adopting  their 
own  approved  training  plan. 

In  either  event,  the  independent 
contractor  should  be  issued  a  104(g) 
order  for  any  of  the  contractor’s 
employees  who  are  not  trained  in 
accordance  with  a  plan  approved  under 
Part  48.  Care  should  be  taken  when 
issuing  a  104(g)  order  to  an  independent 
contractor  when  several  contractors  or 
subcontractors  are  present  at  the  mine. 
The  inspector  must  be  sure  that  the 
untrained  person  is  directly  employed 
by  the  independent  contractor  to  whom 
the  104(g)  order  is  issued. 

The  foregoing  enforcement  guidelines 
for  30  CFR  Part  48  are  consistent  with 
the  purpose  of  the  training  standard 
which  is  to  assure  that  all  persons  at 
mines  will  be  effectively  trained  in 


matters  affecting  their  health  and  safety 
and  thereby  reduce  the  number  and 
severity  of  injuries.  In  addition,  these 
enforcement  guidelines  recognize  that 
not  all  independent  contractors  are  able 
to  practically  implement  their  own 
training  programs  under  Part  48. 
Accordingly,  these  enforcement 
guidelines  allow  independent 
contractors  to  comply  with  the  training 
requirements  in  the  manner  most 
suitable  for  their  size  and  type  of 
business  by  making  arrangements  to 
have  their  employees  trained  under  an 
existing  approved  plan  or  filing  and 
adopting  their  own  approved  plan. 

3.  Notification,  investigation, 
reporting  and  recordkeeping 
requirements  under  30  CFR  Part  50. 

Independent  contractors  working  at 
mines  are  required  to  comply  with  all 
the  provisions  of  Part  50  which  pertain 
to  the  contractor’s  employees.  In  order 
to  assure  accurate  reporting  and 
recordkeeping  and  to  avoid  duplication, 
it  will  be  important  for  production- 
operators  and  their  independent 
contractors  to  carefully  coordinate  these 
responsibilities. 

It  is  anticipated  that  additional 
enforcement  guidelines  may  be 
necessary  as  MSHA  gains  experience  in 
incorporating  independent  contractors 
into  the  enforcement  program.  All 
personnel  are  encouraged  to  raise 
problems  actually  encountered  in 
applying  the  Act,  standards  or 
regulations  to  independent  contractors 
with  the  appropriate  District  Manager. 
District  Managers  may  submit 
independent  contractor  enforcement 
problems  to  the  Administrator  (Coal 
Mine  Safety  and  Health  or  Metal  and 
Nonmetal  Mine  Safety  and  Health)  for 
review. 
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